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Freedom of Information Act 2000 – Request for Information 
 
Thank you for your request for information received on 8th August 2016 in relation to 
the County Durham and Darlington NHS Foundation Trust (Trust).  We are dealing 
with your request under the provisions of the Freedom of Information Act 2000.  
 
You requested information regarding the Bounty packs and photography in the 
Maternity wards.  Specifically you asked for:  
 
Packs handed out in Maternity Wards: 
 
1. Does your Trust/Hospital allow Bounty to hand out packs in your Maternity 

wards? If so how many packs are handed out approximately per year? 
 
Answer: Yes approximately 5000. 
 
2. How much money do you make per annum for allowing Bounty access to 

hand out packs in the Maternity wards? 
 
Answer: 
 
The Trust holds this information, but is exempting it from disclosure under Section 41 
and Section 43 (2) of the Freedom of Information Act, the key provisions of which 
are: 
 
Section 41 (1)  
 
“Information is exempt information if 
  
(a) it was obtained by the public authority from any other person (including another 
public authority), and  

 



 

 

(b) the disclosure of the information to the public (otherwise than under this Act) by 
the public authority holding it would constitute a breach of confidence actionable by 
that or any other person.”  
 
and  
 
Section 43(2)  
 
“Information is exempt information if its disclosure under this Act would or would be 
likely to prejudice the commercial interests of any person (including the public 
authority holding it).”  
 
The Trust has consulted with Bounty, to understand their views, prior to determining 
its response to your request. Bounty has advised that it considers information within 
its contract with the Trust which relates to pricing, payment structure, payment 
monies and remuneration, including advice notices detailing payments, to be strictly 
confidential and subject to an obligation of confidentiality. Furthermore, Bounty has 
made strong representations that the information requested is commercially sensitive 
information and would be likely to prejudice Bounty’s interests if disclosed. Such 
disclosure could: impact upon its negotiations with other Trusts; increase the cost of 
Bounty’s access to hospitals; , impact upon Bounty’s ability to offer services to some 
small hospitals, possibly resulting in cuts to their income; and cause mothers to miss 
out on important free information and valuable sample packs.  
 
With respect to confidentiality (Section 41) the Trust is required to consider whether a 
duty of confidence exists and whether it is actionable; that is, whether a third party 
would be likely to take action against the Trust for a breach of that duty which would 
be likely to succeed.  The likelihood of success is diminished where the Trust can 
show, under common law, that there was a legitimate public interest served by 
disclosure. 
 
With respect to commercial interests (Section 43 (2)) the Trust is required to consider 
whether disclosure would, or would be likely to, prejudice its own interests or those of 
a third party supplier and, if so, whether the public interest in preventing such 
prejudice outweighs the public interest in disclosing the information. 
 
In both cases, the public interest in the disclosure of such information is the provision 
of information which provides transparency in respect of the Trust’s commercial 
arrangements and supports public scrutiny of the Trust’s efforts to obtain value for 
money. 
 
With respect to confidentiality, in practice information of commercial value which is 
not available from another source is likely to be confidential. In addition, Bounty has 
specifically notified the Trust that they consider it has been provided under a duty of 
confidence and carries on obligation of confidence. They do not consent to its 
disclosure. I am satisfied that the information has been provided under a duty of 
confidence and whilst Bounty has not explicitly threatened action in response to any 



 

 

disclosure, it has made clear that its interests could well be harmed. The Trust 
therefore considers the probability of such action – in response to a breach of 
confidence - to be genuine.  
 
With respect to commercial interests, Bounty has made clear in its representations 
the likelihood of its interests being prejudiced by the disclosure of any information on 
pricing or payments. Even though it is only the total annual income that has been 
requested, this information, in conjunction with the volume information set out in 
response to Question 1 above, would allow deductions to be made concerning 
payment structures and individual payments which may provide a competitor – or a 
potential customer - with insight into Bounty’s commercial arrangements which would 
not be reciprocated. The Trust is therefore satisfied that there is likelihood that 
Bounty’s interests would be prejudiced.   
 
The application of Section 41 hinges on the weight given to the public interest 
associated with transparency and scrutiny compared to the public interest in 
maintaining a duty of confidentiality.  
 
The application of Section 43 (2) hinges on the weight given to the public interest 
associated with transparency and scrutiny compared to the public interest in 
preventing prejudice to the third party’s commercial interests. The two relevant public 
interests are summarised on page 8 of the ICO Guidance on Commercial Interests 
(Freedom of Information Guidance Note no. 5), as follows: 

 Accountability for the spending of public money  

Clearly there is a public interest in the scrutiny of how public money is spent. 
This will be equally true whether a public authority is purchasing goods or 
services or responsible for awarding grants to private sector companies. 
Transparency of decisions on how public funds are spent will also generate 
confidence in the integrity of the procedures involved.  

Where a public authority is purchasing goods or services there is a public 
interest in ensuring it gets value for money. This is particularly relevant at a 
time when there is a public debate around the increasing role private 
companies have in delivering public services. 

 Competition issues  

There is a public interest in ensuring that companies are able to compete 
fairly. There is also a public interest in ensuring that there is competition for 
public sector contracts. In considering the release of information, authorities 
should therefore take these issues into account, including any reputational 
damage that disclosure might cause. 

 
In connection with the public interest in transparency, the following is relevant: 
 



 

 

 There is no consideration of public sector spending. The Trust receives an 
income from Bounty. 

 The amount of the income is both in annual terms and, with respect to the 
period of the contract, negligible compared to the Trust’s annual turnover. 

 The contract was let following an investigation into the market which 
considered a number of factors including value for money. 

 There is a public benefit derived from the arrangement in respect of 
information packs to new mothers.  
 

The Trust considers that the information in the preceding paragraph is sufficient to 
satisfy the public interest in transparency and scrutiny of value for money and that 
this interest does not outweigh the public interest in maintaining a duty of 
confidentiality to a third party, nor does it outweigh the public interest in preventing 
the likely prejudice to a third party’s commercial interests.  
 
In connection with this last point, the Trust is persuaded by the Information Tribunal’s 
decision concerning Haringey Council (ref: FS50546714, 17th June 2015), in which 
the Commissioner ruled against disclosure of information which was prejudicial to the 
supplier’s ability to negotiate for future contracts. The Commissioner’s reasoning – 
paragraphs 58 to 62 - was that “a private company’s commercial interests should not 
be unduly prejudiced as a result of doing business with the public sector”, combined 
with the fact that the company was engaged in similar tenders and in recognition of 
the fact that a redacted version of the contract had been provided. Ultimately, he 
concluded that: “the public interest is best served by maintaining a competitive and 
fair environment for all competitors in respect of existing or potential business”. 
 
The above conclusion is reinforced in a case concerning the Royal Marsden Hospital 
NHS Foundation Trust (ref FS50473543, 5th June 2013) in which the Commissioner 
concluded that he “does not consider it to be in the public interest that companies 
entering into contracts with public authorities should be commercially prejudiced as a 
result. He has concluded therefore that the public interest in maintaining the 
exemption in relation to the company’s pricing information outweighs the public 
interest in disclosure”. 
 
3. What is the contract length between the Trust/Hospital and Bounty relating 

to the access to provide the packs? 
 
Answer: The contract is for three years. 
 
4. What is the renewal date of the agreement between the Trust/Hospital and 

Bounty relating to the access to provide packs? 
 

Answer: 15th July 2019. 
 
 
 
5. Does the contract provide exclusivity to Bounty? 



 

 

 
Answer: Yes. 
 
6. Please can you confirm if you contract at Hospital or Trust level for the 

supply of packs in your Maternity wards? 
 

Answer: Trust level. 
 
7. Who is responsible (name and Position) for such activities? 

 
Answer: Procurement, current contract Amanda McElroy. 

 
Photography services in Maternity Wards: 
 
8. Does your Trust/Hospital permit the access to the Maternity wards to 

bounty photography services? If so how many photographs are taken in 
your wards per annum? 

 
Answer: Yes approximately 4000 
 
9. How much money do you make per annum for allowing Bounty access to 

perform photography services in you Maternity wards? 
 
Answer:  
 
The Trust holds but is exempting this information under Section 41 (Confidential 
Information) and Section 43 (2) (Prejudice to Commercial Interests) of the Act. The 
provision of the total annual income might well enable a competitor or customer to 
deduce information concerning Bounty’s payments structure, pricing, monies or 
remuneration thereby harming their commercial interests. Bounty has, as for the 
information requested under Question 2 above, made the same representations to 
the Trust concerning the likelihood of prejudice to their commercial interests and the 
obligation of confidentiality under which they have provided the information to the 
Trust.  
 
10. What is the contract length and renewal of any contracts relating to the 

supply of Bounty photography services?  Does the contract provide 
exclusivity to Bounty? 

 
Answer: Renewal of contract is 28th February 2017; yes exclusivity is provided. 
 
 
 
 
 
 



 

 

In line with the Information Commissioner’s directive on the disclosure of information 
under the Freedom of Information Act 2000 your request will form part of our 
disclosure log. Therefore, a version of our response which will protect your anonymity 
will be posted on the County Durham and Darlington NHS Foundation Trust website. 
 
If you have any queries or wish to discuss the information supplied, please do not 
hesitate to contact me on the above telephone number or at the above address. 
 
If you are unhappy with the way your request for information has been handled, you 
can request a review by writing to: 
 
The Chief Executive 
County Durham & Darlington NHS Foundation Trust 
Darlington Memorial Hospital 
Hollyhurst Road 
Darlington 
DL3 6HX 
 
If, you remain dissatisfied with the handling of your request or complaint, you have a 
right to appeal to the Information Commissioner at: 
 
The Information Commissioner’s Office 
Wycliffe House 
Water Lane 
Wilmslow  
Cheshire 
SK9 5AF 
 
Telephone: 0303 123 1113 
Website: www.ico.gov.uk.  
 
There is no charge for making an appeal. 
 
Yours sincerely 

 
 
Joanna Tyrrell 
Freedom of Information Officer 

http://www.ico.gov.uk/

